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Tyier smith <smithtyler42@gmail.com> Jun 

2 

to Waqar, William, Susan 

Hi Waqar, 

Looks like we're nearing the end, but we still have a prosecutorial misconduct motion, and a sentencing memo 
to do. Can you please let me know at your earliest convenience which 302s were provided to which 
cooperating witnesses (or to their attorneys)? 

Thanks, 

Tyler 


Law Office of Tyler R. Smith 
506 Broadway, 

San Francisco, CA 94133 

415-844-0680 


The information contained in this electronic message may be confidential 
and may be subject to the attorney-client privilege and/or the attorney 
work product doctrine. It is intended only for the use of the individual or 
entity to whom it is addressed. If you are not the intended recipient, you 
are hereby notified that any use, dissemination or copying of this 
communication is strictly prohibited. If you have received this electronic 
message in error, please delete the original message from your e-mail 
system. Thank you. 

Hasib, Waqar (USACAN) J U n 

2 


to me, William, Susan 

There is no basis for the discovery materials you describe below, to the extent any such materials 
exist. Accordingly, we decline your request. 
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From: Tyler Smith f mailto: smithtvler42@qmail.coml 
Sent: Thursday, J une 02, 2016 2:12 PM 
To: Hasib, Waqar (USACAN) 

Cc: Frentzen, William (USACAN); Badger, Susan (USACAN) 
Subject: Discovery 



Tyler smith <smithtyler42@gmail.com> Jun 


to Waqar, William, Susan 


The basis is Chanthavong testified that he was shown a bunch of 302s in his proffer sessions before trial. I'm 
specifically interested in if any of the 302s from the immunized interviews (US 607979 - 607982) were shown 
or given to Kam Wong or his attorney, as that too would be a violation of the immunity agreement if it 
happened. 


4 

Tyier smith <smithtyler42@gmail.com> 


Jun 17 (3 days 
ago) 


to Waqar, William, Susan 

Hi Waqar - Can one of you please confirm that none of the immunized 302s (US 607979 - 607982) were shown 
to any of the Government's witnesses? 

Thanks, 

Hasib, Waqar (USACAN) J un 17 (3 days 

ago) 


to me, William, Susan 

We continue to maintain that there is no basis for the discovery materials you describe below. Please 
cite to a statute, case, or rule demonstrating why you are entitled to such information, if such 
information exists. 

From: Tyler Smith f mailto: smithtvler42@qmail.coml 
Sent: Friday, J une 17, 2016 2:38 PM 
To: Hasib, Waqar (USACAN) 

Cc: Frentzen, William (USACAN); Badger, Susan (USACAN) 

Subject: Re: Discovery 



Tyier smith <smithtyler42@gmail.com> 


Jun 17 (3 days 
ago) 
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to Waqar, William, Susan 

Well, I think it's obvious that if any of these were shown to any witnesses before they gave their testimony 
(which would be a violation of the use immunity agreement), failure to let us know about this would be 
a Brady violation. 

Most courts follow the general rule regarding production of Brady that it occur at a time when disclosure would 
be of value to the defense. See, e.g., US v. Davenport, 753 F.2d 1460, 1462 (9th Cir. 1985); US v. Elmore, 423 
F.2d 775, 779 (4th Cir. 1970); US v. Krebs, 788 F.2d 1166, 1176-77 (6th Cir. 1986) (finding late disclosure of 
Brady material obstructed defendant's ability to prepare for trial and impaired his ability to present his theory of 
defense). 

It certainly would have been of value to know about it (if it occurred) when it happened or, at the latest, before 
they testified. But I can represent that it would be of value now as well. 

Hasib, Waqar (USACAN) J un 17 (3 days 

ago) 

to me, William, Susan 

We disagree with your assumption that showing 302s to witnesses before they testify is either a 
violation of any use immunity agreement, or a Brady violation. 

In any event, now that we understand why you believe these materials would be valuable to the 
defense, we note that Brady is not a discovery tool. Rather it is the government's self-executing 
obligation. See, e.g., United States v. Weld, Case No. 08-083-PJH, 2009 WL 901871, at *2 (N.D. Cal. April 
1, 2009); United States v. Flores, Case No. 08-0730-WHA, 2011 WL 1100137, at *1 (N.D. Cal. March 24, 
2011); United States v. Lam, Case No. 06-0644-CRB-(EDL), 2008 WL 191420, at *2 (N.D. Cal. January 22, 
2008) (citing United States v. Siriprechapong, 181 F.R.D. 416, 421 (N.D. Cal. 1998)). 


In short, if there any Brady materials, you already have them. 


